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Duncan  Clark  Merchant  in 

Rotterdam  ; 


TO  THE 


ANSWERS  for  Margaret  Clark ,  and  David 
Frafer ,  her  Husband,  and  Simon  Frafer  of 
London ,  their  Indorfee. 


r  N  his  petition,  Duncan  Clark  has  fhown  the  manner  in 
which  he  has  come  to  be  involved  in  this  diipute  : 
He  has  fhown,  that  in  payment  of  a  jud  debt,  he 

_  received  from  Alexander  Clark ,  in  the  firjl  place,  an 

affirmation  to  an  heritable  bond  ;  and,  when  likely  to  be 
deprived  of  that,  in  the  Jecond  place,  a  bill  upon  Meffirs. 
Hanfott,  Clark,  and  company,  bankers  in  London.  He  has  far- 
ther  endeavoured  to  fhow,  that  by  the  tranfadfions  between 
the  refpondents  and  Alexander  Clark  in  1763,  and  afterwards 
in  1764,  when  they  alfo  received  a  bill  upon  Hanfon  and 
Clark,  it  was  exprelly  agreed,  and  was  the  clear  import  01 
the  tranfadfion,  that  upon  receiving  payment  of  the  con¬ 
tents  of  that  bill,  they  ffiould  entirely  difeharge  all  claim 
to  the  heritable  bond  on  the  eltate  of  fair. 
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Oa  the  other  hand,  in  their  anfwers,  the  refpondents 
have  conduced  the  caufe  in  the  fame  manner  as  they  have 
all  along  done  in  the  courfe  of  the  proceedings  before  th 
Lord  Ordinary.  They  have  filled  their  anfwers  with  much 
tmjufi  clamour  againft  the  petitioner;  and  have  endeavour¬ 
ed  to  imprefs  your  Lordfhips  with  a  belief,  that  he  and 
Alexander  Clark  have  been  all  along  combined  together  to 
cheat  and  defraud  them.  The  refpondents  have  endea¬ 
voured  to  explain  the  tranfadions  1763  and  1764,  as  only 
importing  an  obligation  upon  them  to  difcharge  their  right 
to  the  heritable  bond,  in  confequence  of  the  affignation  in 
fecurity  ;  and  they  thus  endeavour  to  obtain  a  preference 
to  the  fum  in  the  hands  of  Hanfon  and  Clark ,  while  at  the 
fame  time  they  hold  the  heritable  bond  by  their  inhibition, 
and  the  reduction  founded  upon  it. 

This  caufe  is  greatly  involved  in  a  multiplicity  of  fads  ; 
and  as  the  refpondents  have,  in  their  anfwers,  been  guilty 
of  many  material  miftakes  and  mifreprefentations  in  point 
of  fact,  in  order  to  corred  thefe,  it  has  become  neceffary 
for  the  petitioner  to  trouble  your  Lordfhips  with  the  fol¬ 
lowing  replies. 

i  lie  chief  foundation  of  the  arguments  of  the  refpon¬ 
dents  feem  to  be,  to  create  fufpicions  againft  the  conduct 
of  the  petitioner  ;  and  he  dial!  therefore,  in  the  firfl  place, 
endeavour  to  fatisfy  your  Lordfhips,  that  he  is  a  juft  credi¬ 
tor  of  Alexander  Clark's,  and  that  in  obtaining  in  payment 
of  his  debt,  firfl:,  the  affignation  to  the  heritable  bond,  and 
afterwards  the  bill  upon  Hanfon  and  Clark ,  his  eondud  was 
m  no  degree  improper  or  blameable.  .. 

W  hen  AiCxcitiilef  Cjl&rk.  was  in  C  arolina  recovering  his  bro¬ 
ther's  effeds,  the  petitioner’s  mother,  who  carried  on  b u fi¬ 
ne  fs  as  a  tobacconifl  in  hwsrnefs ,  made  confiderable  ad¬ 
vances  of  money  for  the  aliment  and  education  of  a  fa¬ 
mily  of  children  which  Alexander  left  behind  him  ;  and 
thefe.  together  with  cafli  advanced  at  different  times  to  A- 
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itxfiuaci  him  feu,  are  the  foundation  of  the  debt  due  to  the 
petitioner  cine!  Ins  mother*  All  thele  fums  were’ advanced, 
to,  and  for  account  of  A le x a tide r  Cjlark,  by  the  petitioner's 
mother,  and  by  the  petitioner  himfelf,  from  her  funds, 
as  he  then  lived  in  family  with  her,  and  gave  her  his  af- 
fiftance  in  the  management  of  her  bufinefs,  and  the  accompt 
of  them,  as  lettled  with  Alexander  Clark ,  is  ready  to  be  pro¬ 
duced. 

u  is  particularly  to  be  obferved,  that  when  he  ob¬ 
tained  the  conveyance  to  the  heritable  bond,  he  was  but 
juft  twenty  years  of  age,  a  time  of  life  when  it  is  hard¬ 
ly  to  be  believed  that  fuch  deep  fchemes  of  fraud,  as 
have  been  alledged  by  the  refpondents,  could  have  taken 
pcflefhon  of  his  mind.  His  age  is  afeertained  by  an 
extract  from  the  records  of  feilion,  now  produced  ;  which 
fhows,  that  he  was  born  in  the  year  i  743  :  And  this  cir- 
cumftance,  of  his  extreme  youth,  muft  of  itfelf  diferedit 
many  of  the  ftrong  allegations  of  the  refpondents. 

It  is  believed  to  be  true,  that  in  July  1763,  when  the  firft 
tran faction  happened  between  the  refpondents  and  Alexander 
( dark ,  the  petitioner  was  in  Edinburgh  ;  bin  as,  from  his 
youth,  he  was  incapable  to  be  an  adv-ifer,  fo  it  appears, 
from  the  feveral  writings  executed  at  that  time,  that  he  is 
not  a  fubfenihing  witnefs  to  any  one  of  them.  Soon  after 
this  tranfa&ion  in  July  1763,  the  petitioner  accepted  of  an 
abfolute  conveyance  to  the  heritable  bond  upon  tiie  c  flute 
of  Farry  to  his  mother  in  liferent,  and  to  himfelf  in  fee  ; 
but  at  the  lame  time  he  apprehends,  that  in  doing  fo  he 
did  no  injuitice  whatever  to  the  refpondents:  For,  in  the 
jnjl  place,  the  bond  evidently  exceeded  the  debt,  111  {county 
of  which  it  had  been  aflign-ed  to  the  refpondents  :  And  far¬ 
ther,  Alexander  Clark  allured  him,  that  he  could,  out  of  o- 
ther  funds,  eahly  pay  the  balance  due  to  them.  But  in 
the  next  place,  rl  he  petitioner  could  not  pollibly  avail  him¬ 
felf  of  his  ailignation,  till  the  refpondents  had  received  full 
payment  of  the  contents  of  their,  bond  )  bee  a  life,  till  that 
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was  the  cafe,  by  the  inhibition  1762,  they  could  entirely 
defeat  his  receiving  any  benefit  from  the  conveyance.  It 
is  apprehended  to  be  clear,  therefore,  that  by  accepting  the 
aflignation,  the  petitioner  could  not  poflibly  intend  to  de¬ 
rive  any  undue  advantage  to  himfelf,  or  to  do  the  lead  in- 
juftice  to  the  refpondents. 

As  a  circumdance  extremely  fufpicious  againd  the  pe¬ 
titioner,  the  refpondents  alledge,  that  after  having  ob¬ 
tained  a  conveyance  to  the  heritable  bond,  he,  with  all 
hade,  got  himfelf  infeft  upon  it.  If,  however,  the  refpon¬ 
dents  had  attended  to  the  date  of  the  conveyance,  and 
the  date  of  the  infeftment,  they  might  have  fpared  this 
obfervation,  as  it  appears  that  the  infeftment  was  upwards 
of  two  months  poderior  to  the  conveyance. 

To  make  their  dory  appear  the  more  plaufible,  the  re¬ 
fpondents  have  been  pleafed  to  alledge,  that  before  the 
tranfaddion  in  July  1763,  Alexander  Clark  had  refolved  to 
affign  Farrs  bond  to  the  petitioner  ;  and  that  therefore  he 
pretended,  in  his  aflignment  to  them,  that  he  had  it  not 
by  him.  but  obliged  himfelf  to  deliver  it  at  the  Martinmas 
following.  This  obfervation  might  alfo  have  been  fpared, 
if  the  refpondents  had  been  pleafed  to  attend  to  the  fol¬ 
lowing  particulars.  In  the  procefs  at  the  indance  of  the 
refpondents  againd  Alexander  Clark ,  an  interlocutor  was 
pronounced  on  the  id  of  July  1763,  by  the  late  Lord  Ju- 
flice  Clerk  Ordinary  ;  and  a  few  days  thereafter,  viz.'  on 
the  8th  of  July ,  the  private  tranfaddion  between  the  par¬ 
ties  was  concluded  at  Edinburgh .  As,  therefore,  when 
Alexander  left  the  country,  the  procefs  was  dill  going  on, 
and  as  he  could  then  have  no  view  of  the  private  trail  fac¬ 
tion,  it  is  not  to  be  wondered  at,  that  he  did  not  carry  a- 
bout  with  him  a  bulky  heritable  bond  and  infeftment : 
He  happened  indeed  to  bring  with  him  a  Ample  bond  and 
bill  due  by  Dallas  of  Cant  ray ,  with  a  view  to  tranladl  them, 
at  Edinburgh ,  but  by  no  means  with  a  view  to  the  tranf- 
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action  with  the  refpondents  ;  and  therefore  it  is  humbly 
apprehended,  that  every  fufpicion  which  could  arife  from 
this  circumftance  is  fully  removed. 

In  the  next  place,  with  refpecl  to  the  fecond  draught  up¬ 
on  Hanfon  and  Clark ,  the  petitioner  has  already  fully  ex¬ 
plained  this  matter;  and  he  has  down,  that  it  was  not 
granted  for  more  than  a  year  after  the  firft  draught  in  fa¬ 
vour  of  Margaret  Clark  had  been  difhonoured.  What  the 
refpondents  are  pleafed  to  mention  as  a  circumftance  of  fut- 
picion,  *1 nz.  the  fecond  draught  being  precifely  for  the  fame 
fum  with  the  firft,  is,  on  the  contrary,  the  ftrongeft  confir¬ 
mation  of  the  petitioner’s  account  of  this  matter.  The  pe¬ 
titioner  got  that  fecond  bill,  becaufe  it  was  expected  he 
would  be  able  to  obtain  payment  of  it ;  and  as  foon  as  he 
did,  it  was  refolved,  that  he  fhould  with  the  money  pay 
the  refpondents,  and  by  that  means  procure  a  difeharge  ot 

their  claim  to  the  heritable  bond.  The  petitioner  did  by 

1  *  . 

no  means  interfere  and  endeavour  to  prevent  tne  rei pen¬ 
dents  from  obtaining  payment  of  their  bill;  for,  as  it  has 
been  already  obferved,  the  bill  in  his  favour  was  not  drawn 
till  more  than  a  year  after  their  bill  had  been  difhonoured  ; 
and  after  they  had  fo  far  defpaired  of  making  it  effectual, 
that  they  had  betaken  themfeWes  to  the  reduction  of  his  con¬ 
veyance  to  the  heritable  bond.  And  it  farther  deferves  no¬ 
tice,  that  before  this  fecond  draught  was  granted,  the  pe¬ 
titioner  had  fettled  in  Holland;  and  therefore,  fo  far  from 
eliciting  that  bill,  he  was  not  in  Britain  at  the  time  it  was 
drawn.  It  was  very  readily  granted  by  Alexander  Clatk,  at 
the  requefl  of  the  petitioner’s  friends  in  Scotland ,  who  wcie 
defirous  to  obtain  payment  for  him  in  the  eafieft  mannei, 
’  and  to  avoid  putting  him  to  the  expence  of  any  litigation 
with  regard  to  the  heritable  bond.  The  petitioner  has  indeed 
done  every  thing  in  his  power  to  facilitate  the  refpondents  ob¬ 
taining  payment  of  their  bill,  and  has  offered  again  and  a- 

o-ain  to  Rive  up  his  claim  to  it,  upon  tneir  pe±  forming  tue 
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condition  upon  which  they  received  it,  difcharging  their 
claim  to  the  heritable  bond.  °  ° 

in  the  next  place,  the  refpondents  have  alledged,  that  af¬ 
ter  tne  petitioner  had  lent  a  letter  of  warrandice  to  Hanjon , 
Clark  and  company,  in  order  to  procure  payment  of  the 
bUi  to  tne  refpondents,  he,  by  the  very  fame  pod,  wrote  a 
private  letter  to  Hanjon  and  Clark ,  withdrawing  his  warran¬ 
dice,  and  forbidding  them  to  pay  the  bill.  This  matter  is 
very  much  mifreprefented  ;  and  in  order  to  remove  this  cir- 
cumftance  of  lulpicion,  it  is  only  necefTarv  to  date  the  faff 
as  it  truly  happened  :  1  he  bill  to  the  refpondents  upon  Han  * 
Jon  and  dark ,  was  granted  upon  the  condition  of  their  dif- 
charging  their  claim  to  the  heritable  bond,  and  relieving 
the  petitioner  from  the  reduction  of  his  conveyance  to  it. 
'V  hen  tnat  bi u  was  dilhonoured,  for  reafons  mentioned 
both  in  the  petition  and  in  the  anfwers,  the  petitioner  was 
prevailed  upon  to  write  a  letter  to  Hanfon  and  Clark ,  in  which 
he  became  furety  for  Alexander ,  to  the  extent  of  the  fum 
which  the  bill  was  drawn  ,  but  when  he  did  fo,  Alexan¬ 
der  Clark  iolemnly  engaged,  the  very  next  day,  to  put  him 
m  pofieliion  of  funds  fufEcient  to  indemnify  him  of  any 
lufs,  in  confequence  of  this  engagement.  Alexander  Clark , 
however,  failed  in  performing  his  proniife  ;  and  therefore  the 
petitioner  wrote  a  letter  to  Medrs.  Hanfon  and  Clark ,  with¬ 
drawing  his  warrandice,  and  particularly  mentioning  the 
reafons  of  his  conduct  \  out  this  letter  was  by  no  means 
wrote  or  lent  by  the  very  fame  poft  with  the  other,  as  has 
been  fail'd y  alledged  by  the  refpondents ;  nor  does  the  pe¬ 
titioner  s  conduct  appear,  in  the  leaft  degree,  either  fraudu¬ 
lent  or  improper.  The  letter  of  warrandice  is  ftated  in  the 
anfwers,  and  is  dated  the  27th  Augufi  1764;  and  a  copy  of 
the  letter  withdrawing  the  warrandice  is  produced  by  the  re¬ 
fpondents  themfeJves,  and  is  dated  the gth  September  1  7  64. That 
le  ter,  together  with  another  from  Alexander  Clark  merchant 
ui  Invernefs ,  the  fattier  or  Mr.  Clark  in  company  with  Han - 
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fn\  at  London ,  confirming  all  that  is  fa  id  by  the  petitioner, 
have  been  both  produced  by  the  refpondents,  and  are  now 
printed  and  fubjoined  to  thefe  replies,  for  your  Lordfhips 
fatisfadlion.  From  them  your  Lordfliips  will  clearly  per¬ 
ceive,  that  the  conduct  of  the  petitioner  can  in  no  degree  be 
blamed,  and  that  the  whole  of  this  matter  has  been  greatly 
mifre prefented  by  the  refpondents. 

The  petitioner  therefore  hopes,  that  he  Has  fully  fatisfied 
vour  Lordlhips,  that  lie  is  a  juft  and  lawful  creditor  ot  A - 
lexander  Clark ;  that  his  condudl  in  obtaining  the  convey¬ 
ance  to  the  heritable  bond,  and  afterwards  the  bill*  was  in 
no  degree  fraudulent  or  improper;  and  having  therefore  re¬ 
moved  the  foundation  of  the  refpondents  clamour  upon 
thefe  accounts,  he  {hall  now  proceed  to  correct  lev  era  i  mi 
flakes  of  the  refpondents,  with  regard  to  the  nature  and 
c ire um fiances  ot  the  tranfaclion  1.763  and  17^4^ 

The  refpondents  claim  this  heritable  bond,  in  the  .  firfi 
place,  in  virtue  of  an  inhibition  raifed  in  1762,  upon  the 
depending  procels  againil  Alexander,  dark ;  and  in  the  next 
place,  in  virtue  of  the  bond  and  aflignation  in  fecuiity, 
o ranted  in  duly  1763,  and  the  inhibition  and  other  dih 
pence  following  tliereupon.  The  petitioner  contends,  ts<u 
by  the  trknfadtions  in  1763  and  1764,  the  refpondents  be¬ 
came  bound  to  difeharge  their  right  to  this  heritable  bond, 
both  in  confequence  of  the  inhibition  1762,  and  the  afhg- 
nation  in  fccurity  1763.  On  the  other  hand,  the^ici'pon- 
dents  contend,  that  in  confequencc  of  thefe  tranfadlions, 
they  are  only  bound  to  dilcharge  their  claim  by  the  “-mg 
nation  in  fecurity  1 7  ^3,  and  are  ftill  mtitl'ed  to  prefers 
their  right  to  it,  in  virtue  of  the  inhibition  upon  tne  de- 

’  pending  procefs  1 762.  r.  _  . 

It  will  be  obferved,  in  the  fir {l  place,  That  of  t.iefe  two 
private  UMnfadions,  the  petitioner  had  no  connection  witn, 
and  was  no  party  to  the  fir  ft ;  but  he  was  a  party,  and  had 

a  very  material  intereft  in  the  fecond. 
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The  fir  ft  was  a  tranfaclion  betwixt  Alexander  Clark  on 
the  one  hand,  and  Margaret  Clark  and  her  hufband  on  the 
other  ;  and  the  intention  ot  parties  was,  by  private  agree¬ 
ment,  to  put  an  end  to  the  litigation  which  then  fubfifted 
between  them  in  this  court.  The  confequence  of  this 
tranfaclion  was,  that  Alexander  Clark  immediately  granted 
bond  to  Margaret  and  her  hufband  for  the  fum  of  643  /. 
9  s.  10  d.  Jlerhng ,  as  the  third  lhare  of  the  free  refidue  of 
Daniel  Clark's  etfecls  ;  and  with  regard  to  any  thino- 
farther  that  might  be  claimed  from  that  fucceffion,  the 

matter  was  fubmitted  to  the  determination  of  arbiters. _ 

In  the  bond  and  aftignation  in  fecurity,  granted  upon  this 
occafion  by  Alexander]  Clark,  there  occurs  the  following 
claufe :  “  Declaring  further,  that  upon  my  making  pay¬ 
ment  of  the  fums  contained  in  this  prefent  bon'd 
granted  by  me,  the  faid  Margaret  Clark  and  her  huf¬ 
band  ihall  be  bound  and  obliged  to  reconvey  and  de- 
‘‘  livcr  t0  me,  uPon  my  expences,  the  bond,  bill,  and  other 
‘‘  grounds  of  debt  hereby  conveyed:  And  in  cafe  they  ihall 
uplift  the  fums  contained  in  the  grounds  of  debt  hereby 
“  conveyed,  they  fhall  be  holden  and  obliged  to  account 
“  for>  and  Pay  back  to  me  and  my  forefaids,  what  they 
fhal!  recover,  over  and  above  payment  of  the  fums  con¬ 
i'  tained  in  this  prefent  bond.”  The  heritable  bond  now 
in  queftion,  was  one  of  the  debts  herein  referred  to,  con¬ 
veyed  to  the  refpondents :  And  your  Lordftiips  will  per¬ 
ceive  flora  the  claule  now  quoted,  that  Margaret  and  her 
hufband  were  underftood  to  have  right  to  it,  and  the  other 
grounds  of  debt  therein  conveyed,  only  in  fecurity  of  the 
fums  due  to  them  by  that  bonu  j  and  that  they  were  bound 
to  reconvey  them  as  foon  as  they  fhould  be  paid  of  the  con¬ 
tents  of  the  bond,  and  to  account  for  and  pay  back  what¬ 
ever  they  fhould  recover  over  and  above  payment. 

Soon  after  this,  the  petitioner  obtained  the  abfolute  con¬ 
veyance  to  the  heritable  bond:  And  as  foon  as  Margaret 
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Claik  received  intelligence  of  this,  the  railed  diligence  upon 
the  bond  and  afiignation  i n  fecurity,  and  threatened  in- 
ftantlv  to  reduce  the  afiignation  to  the  petitioner  in  virtue 
of  her  own  prior  afiignation  in  fecurity.  This  produced 
the  fecond  tranfadlion,  which  took  place  in  February  1764: 
And  voor  Lordlhips  therefore  will  readily  perceive  the  end 
and  intention  of  parties  in  this  agreement.  In  explaining 
it,  the  refpondents  are  at  much  pains  to  lay  altogether  a  tide 
the  confideration  of  the  caufes  of  that  tranfa&iou,  th.e  tnen 
fituation  and  circumflances  of  pat  ties,  and  the  preiumptions 
of  their  intentions  which  would  from  thence  arife;  and  they 
would  confine  your  Lordfhips  folely  to  the  literal  explana¬ 
tion  of  the  letters  and  papers  which  were  wrote  upon  that 
occafion.  In  explaining,  however,  fuch  writings  and  trani- 
adlions,  it  is  humbly  apprehended  you  will  always  taice  in¬ 
to  your  view  the  meaning  and  intention  oi  parties  ;  am 
from  confidering  thefe  in  the  prefent  calc,  it  appeals,  mat 
they  clearly  confirm  the  account  of  this  matter  given  by 
the  petitioner. 

The  purpofe  of  the  tranfaefion  was,  to  prevent  toe  pe¬ 
titioner  from  being  deprived  of  Car  s  heritaole  bond,  by 
the  red u (51  ion  then  threatened  by  Margaret  Laark*  1  he  on¬ 
ly  means  of  doing  this  was,  by  Alexander  Clarks  paying  up 
to  Margaret ,  out  of  fome  other  fund,  tne  balance  one  upon 
the  bond  and  afiignation  in  fecurity  ;  and  by  that  means 
of  obtaining  adifeharge  of  her  right  to  Cars  heritaole  oonn. 
The  refpondents  would  endeavour  to  perfuade  your  Lorci- 
lliips,  that  this  tranfadlion  was  with  no  view  to  the  petition¬ 
er  but  merely  brought  about,  bccaufe  Alexander  Clair  chou. 
Xo  vary  the  mode  of  payment  ;  and,  inftead  of  the  atlign- 
ment  to  the  bond,  to  give  them  a  more  ready  fund  ot  pay¬ 
ment.  Every  circumftance  in  the  cafe,  however,  evinces 
the  contrary.  Long  before  that  time,  Far' s  heritable  bona 
had  been  conveyed  to  the  petitioner,  and  therefore  Alexander 
Clark  had  no  other  interefi:  in  obtaining  a  difchaige  of  di.u- 

varct'*  claim  to  it,  but  to  preferve  it  to  the  petitioner. 

45  '  q  was 


i! 


r 


v  /& 


7 


r.  !  o  j 

[n  conietpience  of  the  intelligence  which  M.ir-wr* 

dirk  had  received  of  the  conveyance  to  the  petitioner, ‘‘that 

j  ic  itdied  oiiigencc  upon  the  bond  and  aftignation  m  fecu- 

t  t)-,  and  that  die  threatened  to  reduce  his  conveyance;  and 

J  •  was  to  Prevent  this  redaction  that  the  tranfaclion.  was 
I  rough t  a!’.- our. 

ru!  p°Ie  of  the  trim  fa  chon  therefore  is  clear,  fo  ic  is 
(  ' iViCI]l  tnal:  tlle  hi;,  then  drawn  in  favours  of  the  refpoiv 
dent  upon  Hanfon  and  Clark  for  the  neat  balance  then  due 
|°  A,er  uPon  c*ie  bond  and  a  iTig  nation  in  fecurity,  was  given 
hern}  exchange  for  Far’s  heritable  bond,  conveyed  to  the 
petitioner.  It  is  clear,  therefore,  that  this  tranfadion  was 
Joit  ly  intended  for  the  benefit  of  the  petitioner,  and  that  he 
might  be  I  ecu  red  in  his  conveyance  to  the  heritable  bond, 
t  ^  Wcls  ca;e,  what  fignified  their  difeharofinp; 
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ht  to  it  in  virtue  of  the  bond  and  afllgnation  in  fe- 
,  it  they  did  kept  raft  hold  of  it,  in  virtue  of  the  inhi- 
r  .non  executed  upon  the  depending  procefs  in  1762?  The 
I  - ’  1  pc* e  os  the  tranfacuon,  it  has  been  made  evident,  was 
■j  pr  cveiit^the  reuudhon  of  the  petitioner’s  aflignation.  But 

! *’y  ttlJl's'Clun  have  no  folk!  foundation  except  the 

nmiuiuon  1702:  for  the  affignation  in  fecurity  176:, 
"a  Inch  contained  neither  procuratory  nor  precept,  could  be 
;.o  ursc  tor  reducing  the  pofterior  complete  conveyance  to 
me  petitioner,  wiiereon  infeitment  followed:  So  ‘that  un- 
hds  the  inh ibtion  1762  was  underftood  to  have  been  dif- 
t barged,  the  tran faction  was  entirely  nugatory  and  infi<mi- 

i i  -  d;u» 

As  an  argument  againft  this  explanation,  the  refpondents 
xn‘;i,i,  to  at  there  is  no  inch  thing  exprefled  in  the  writings 
Vlhlch  Paff«l  betwixt  the  parties.  But  the  anfwer 
to  this  is  obvious.  At  the  time  of  this  trail  fa  eftion,  it 
v.at  underflood  by  all  parties,  that  the  original  procefs  ’  a- 
g  ..  ft  Alexander  0 Jatk ,  and  every  confequence  of  it,  had 

been 
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*;eea  entirely  taken  away  by  the  private  agreement  and 
fubmiflion  to  arbiters  in  July  1763,  and  which  was  at  this 
time  in  voice  by  a  prorogation  ;  and  therefore  it  could  not 
be  in  their  view  to  diicharge  a  claim,  in  confequence  of  a 
procefs  which  was  fuppofed  no  longer  to  exifl.  But  be- 
fides,  it  is  clear,  that  at  the  time  of  this  tranfa&ion,  Marga¬ 
ret  Clark  and  her  hufband,  and  all  parties  confidered,  that 
by  obtaining  payment  of  the  bond  granted  in  July  1763, 
flic  would  receive  her  full  third  (hare  of  the  fucceflion  ot 
her  uncle  Daniel  Clark.  This  appears  extremely  probable, 
not  only  from  no  proceedings  being  had  before  the  arbiters, 
but  alfo  from  her  not  advancing  a  tingle  ftep  in  the  origi¬ 
nal  p-  ocefs  againft  Alexander  Clark ,  from  the  time  of  the 
private  agreement  in  1763,  till  the  commencement  of  the 
litigation  with  the  petitioner  in  17 66;  which  conduct,  if 
they  had  any  right  at  all  to  infill  farther  in  that  procefs, 
cannot  be  explained  in  any  other  manner,  than  by  fuppo- 
fing  them  latisfied,  that  by  the  bond  granted  in  July  1763, 
they  had  received  her  full  third  (hare  of  the  fucceflion.  Bv 
and  by,  however,  the  petitioner  (hall  take  occafion  to  fhow, 
that  it  is  extremely  clear,  that  by  that  bond  for  643/.  9  s. 
10  d.  Sterling ,  Margaret  Clark  received  all  that  ihe  could 
claim  of  Daniel  Clark's  fuccefiion,  fo  far  at  leaft  as  was  then 
difcovered  or  intromitted  with  by  Alexander  Clark. 

But  further,  at  any  rate,  the  petitioner  apprehends,  that 
by  the  fubmiflion  and  private  tranfadlion  in  July  1763, 
the  original  procefs  was  virtually  difeharged  and  taken  a- 
way,  and  was,  therefore,  properly  underflood  to  be  at  an 
end,  at  the  time  of  the  tranfadlion  in  1764.  The  refpo  11- 
dents  have  indeed  been  pleafed  to  contend,  that,  in  the  firjl 
place,  there  was  no  private  tranladlion,  by  which  the  ori¬ 
ginal  procefs  was  difeharged  ;  and  further,  that  the  inhi¬ 
bition  would  be  fufliciently  fupported  by  the  fubmiflion, 
which  would  create  a  dependence  as  much  as  the  procefs, 
in  place  of  which  it  came.  With  regard  to  the  fir  A,  it  is 
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apprehended,  that  nothing  can  be  more  clear,  than  that, 
by  the  bond  and  adignation  in  fecurity,  and  the  fubmifli- 
on  to  arbiters  of  all  farther  difputes,  the  procefs  in  this 
court  was  entirely  taken  away  :  And,  in  the  fubmiffion,  it 
is  exprefly  narrated  “  To  have  been  made ,  in  order  to  fbpite 
“  all  farther  proceeding  in  the  faid  procefs  T  And  with  regard 
to  the  fecond ,  it  is  humbly  apprehended  to  be  edablifhed  by 
many  decifions,  that  an  inhibition,  upon  a  depending  pro¬ 
cefs,  was  effectually  difcharged  by  any  private  tranfaCtion, 
which  terminated  the  difpute  ;  and  altho’,  in  this  cafe, 
there  were  no  proceedings  whatever  before  the  arbiters, 
and  altho’  they  did  not,  by  any  decifion,  end  the  difpute, 
yet  it  fhall  by  and  by  be  fhown,  that  this  was,  becaufe  the 
matter  was  terminated  by  the  private  agreement ;  and  even 
if  that  were  not  the  cafe,  yet  it  is  apprehended, that  there- 
fpondents  grofs  mora ,  in  proceeding  neither  before  the  ar¬ 
biters,  nor  in  the  procefs  in  this  court,  Ihould  prevent  them 
from  founding  in  the  lead  upon  the  inhibition,  upon  the 
old  procefs  in  1762. 

The  refpondents  have  very  greatly  mifreprefented  the 
whole  drain  of  the  petitioner’s  argument,  and  endeavour 
to  make  your  Lordfhips  believe,  that  his  argument  tends  to 
oblige  them  to  difcharge  entirely  the  inhibition  1762  ;  and, 
therefore,  to  quit  a  fecurity,  as  fhe  pretends,  for  above 
2000  /.  and  they  would  therefore  conclude,  that  as  fach 
would  be  the  effeCt,  it  cannot  be  fuppofed  to  have  been  the 
intention  of  the  tranfa&ion  1764.  The  petitioner  has  endea¬ 
voured  to  ihow,  that  whatever  was  to  be  the  confequence,  the 
procefs  of  compt  and  reckoning  was  underdood  to  be  gi¬ 
ven  up  at  the  time  of  the  tranfadion  1763  ;  and  that  as 
fuch  was  coniidered  to  be  the  cafe,  it  was  entirely  out  of 
the  view  of  the  parties,  and  was  unnecelfary  to  be  mentio¬ 
ned  at  the  time  of  the  tranfaClion  in  1764.  But  whatever 
may  be  the  effeCt  of  the  inhibition  1762  ;  and  whether  it 
be  ineffectual,  or  remains  dill  in  force,  the  petitioner’s  ar- 

gu- 
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gument  reft s  upon  a  different  footing,  aritmg  from  the  1  pe¬ 
dal  circumftances  ef  the  tranfadion  in  1764.  He  humbly 
maintains,  that  that  tranfa&ion  was  calculated  to  fe- 
cure  his  right  to  Farr's  heritable  bond  ;  and  that  the  bill 
on  Hanfon  and  Clark ,  in  favour  of  the  refpondents,  was 
granted  in  exchange  for  the  heritable  bond,  and  folely,  up¬ 
on  the  condition  of  their  difcharging  all  right  to  it.  Ke 
contends,  therefore,  that  if  they  ftill  underftood  themfelves 
to  preferve  a  right  to  the  heritable  bond,  they  were  grofly 
cheating  and  abufing  both  him  and  Alexander  Clark ;  and 
that  they  cannot  be  allowed  to  derive  any  benefit  from  fuch 
fraud,  or  hold  the  bill,  without  performing  the  condition 
upon  which  alone  it  was  granted.  The  petitioner’s  argu¬ 
ment,  therefore,  is,  that  from  the  nature  and  fpecial  circum- 
ftance  of  that  agreement,  the  refpondents  mull  be  under¬ 
ftood  to  have  obliged  themfelves  upon  receiving  the  bill,  to 
renounce  all  claim  to  the  heritable  bond,  and  difeharge  the 
effect  of  their  inhibition  1762,  in  fo  far  as  it  might  a  fifed: 
the  conveyance  of  that  bond  to  the  petitioner. 

The  refpondents  fay,  that  the  petitioner  has  argued,  that 
the  reduction  upon  the  inhibition  1762,  ought  to  be  dif- 
char-ed,  becaufe  he  interpofed  his  credit,  to  obtain  a  dif- 
charue  of  the  reduction  :  And  they  alledge,  that  this  argu¬ 
ment*  is  founded  on  an  anachronifm,  as  he  interpofed  his 
credit  on  the  27th  /lugujt  1764,  and  the  reduction  was  not 
executed  till  the  19th  January  1765.  And  by  thus  endea¬ 
vouring  to  make  it  appear,  that  the  petitioner’s  intereft  in 
this  matter,  was  founded  only  upon  his  interpofing  his 
credit  with  Hanfon  and  Clark,  in  Augujl  1764,  they  would 
infer,  that  he  was  no  party,  and  had  no  concern  in  the 
tranfadion  and  agreement  in  Fcbtuary  i  ,  ^4*  but  heic  tme 
refpondents  have  been  pleafed  exceedingly  to  miftake  the 
whole  of  the  petitioner’s  argument.  They  have  reared  up 
an  argument  which  the  pctitionei  nevei  employed,  and 
which* is  folely  the  phantom  of  their  own  imagination  ; 
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an<i  after  having  beat  it  down  with  infinite  pains ,  they  tri¬ 
umph  in  their  imaginary  victory.  1  he  [petitioner  never 
founded  his  intereft  upon  the  interpofition  of  bis  credit  in 
Jitgujl  1764  ;  for  he  interpofed  then,  merely  upon  account 
or  the  material  intereft,  which  he  had  in  the  tranfacftion 
of  February  1764.  He  never  alledged,  that  the  refpondents 
ougtit  to  dil charge  their  redubtion  upon  the  inhi¬ 
bition  becaufe  he  interpofed  his  credit  with 

tianfon  and  Clark  in  Auguji  1764;  but  becaufe,  by  the  a- 
greement  in  February  1764,  they  had  become  bound  to 
diicharge  all  right  whatever  to  Farr* s  heritable  bond, 
arid  that  it  might  be  fully  fecured  to  him  ;  and  he  only 
mentioned  his  interpofition  with  Hanfon  and  Clark ,  as  one 
of  the  many  circumftanc-es  which  demonftrate  that  the 
tranfachon  in  February  1764  was  entirely  for  his  behoof. 

I  lie  refpondents  are  likeways  miftaken  in  arguing,  that 
neitiier  tne  tranfacftion  in  February ,  nor  the  interpofition  in 
uiugufl  1764,  could  be  intended  to  prevent  the  reduction, 
which  was  not  executed  till  19th  January  17 65.  For  it 
Vviil  be  obferved,  that  though  the  fummon-s  of  reduction, 
was  not  executed  till  the  time  now  mentioned,  yet  it  was 
threatened  the  moment  the  refpondents  received  intelli¬ 
gence  of  the  conveyance  to  the  petitioner,  and  would  have 
been  executed  much  fooner  than  it  was,  if  it  had  not  been 
prevented  by  the  tranfacftion  in  February  1764. 

From  hence  likewiie  it  is  clear,  that  the  refpondents  ar¬ 
gument,  of  the  petitioner’s  lofing  all  right  in  confequence 
oi  Ins  letter  of  warrandice,  becaufe  he  afterwards  with¬ 
drew  that  warrandice,  is  likeways  entirely  deftitute  of  any 
foundation  :  As  he  has  already  obferved,  his  plea  does  not 
reft  upon  that  foundation  ;  and  even  if  it  did,  there  is  no- 
thing  in  the  argument,  as  the  bill  had  been  difhonoured 
long  before  the  warrandice  was  withdrawn  ;  and  as  it  is 

now  agreed  to  be  honoured,  the  cafe  falls  to  be  confidered 
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in  the  fame  light,  in  judging  of  what  was  then  the  inten¬ 
tion  of  parties,  as  if  the  payment  had  at  that  time  been 
made  in  confequence  of  the  petitioner’s  warrandice. 

And,  in  the  next  place,  with  relpect  to  the  letter  from  the 
refpondent  David  Frafer  to  the  petitioner,  and  which  is  in 
the  fame  fneet  with  the  petitioner’s  letter  of  warrandice  to 
Hanfon  and  Clark,  it  is  impoffible  for  the  refpondents  to  li¬ 
mit  it  to  the  importing  a  difcharge  of  their  right  in  confe¬ 
quence  of  the  alignment  in  fecurity  alone.  This  letter  is 
emoted  at  full  length  both  in  the  petition  and  anfwers,  and  pet.  p.  i$. 
therefore  ihall  not  be  here  repeated,  it  will  be  obferved,  Anf.  p.  24, 
that  the  petitioner  had  no  poftible  motive  or  intereft  in 
granting  this  letter  of  warrandice,  but  to  obtain  the  dif- 
charae  of  the  right  of  the  refpondents  to  the  heritable 
bond.  And  when,  accordingly,  David  Frafer ,  in  this  let¬ 
ter,  writes,  “  I  hereby  promife  and  oblige  me,  that  nei¬ 
ther  I  or  my  heirs  (hall  trouble  or  recur  on  you  for  or  on 
account  of  any  fnare  or  intereft  otherways  due  or  com¬ 
petent  to  me  111  or  to  that  lum  or  377  *4  1  (^m  Stci- 

UngF — That  lum  of  377/.  14m  id.  Sterling  was  the 
ne  a  ^balance  remaining  due  upon  the  bond  and  aftignation 
m  fecuritv,  by  which  they  held  Farr  s  bond  ;  and  111  what 
way  could  they  poflibly  recur  upon  the  petitioner  for  that 
j'uin,  but  upon  their  right  to  that  heritable  bond  ?  This, 
therefore,  mu  ft  be  confidcred  as  a  complete  diichaigc  or 
that  right,  if  they  fliould  receive  payment  of  the  bill  ; 
and  it f  111  uft  be  underilood  an  abfolute  difcharge  of  all 
rhrht  to  it  ;  fir  ft,  Becaufe  they  then  underilood  that  to  be 
their  only  right  to  it  \  and,  'idly,  Became  the  dnchaigc 
was  altogether  inept  and  infignificant  otherways. 

'flic  petitioner  has  thus  argued  hitherto,  upon  the  luppo- 
fition,  that  the  refpondents,  by  receiving  payment  of  the 
bond  for  643/.  9  s.  10  d.  Sterling ,  had  not  been  paid  all 
they  could  claim  as  her  lhare  of  her  uncle’s  fucceffion  ; 

and  as  he  had  mo  occafion  to  be  particularly  acquainted 
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with  the  circumftances  of  the  fucceffion  of  Daniel  Clark  of 
Carolina ,  or  with  the  conduct  of  Alexander  Clark  in  mana¬ 
ging  his  brother’s  effects,  he  has  not  hitherto  much  difpu- 
ted  the  accounts  of  that  matter  given  by  the  refpondents, 
but  has,  without  proper  examination,  admitted  them  to 
be  nearly  juft,  and  followed  their  representation  of  fadts. 
But  as,  in  their  anfwers  to  his  petition,  they  have  infilled 
fio  much  upon  the  extent  of  that  fucceffion,  and  of  their 
claim,  he  has  been  led  more  attentively  to  examine  the 
procefs  of  compt  and  reckoning  againft  Alexander  Clark  ; 
and  from  thence,  he  apprehends  he  lhall  be  able  to  Satisfy 
your  Lordlhips,  that  upon  payment  of  the  bond  for  643  /. 
9  s.  10  d.  Sterling,  Margaret  Clark  lhall  have  received  every 
ihilling  of  her  juft  lhare  of  her  uncle’s  fucceffion.  In  or¬ 
der  to  Ihow  this,  it  becomes  neceffary,  to  give  your  Lord¬ 
lhips  a  fhort  view  of  the  Hate  of  the  procefs  againft  Alex¬ 
ander  Clark ,  as  it  flood  at  the  time  of  entering  into  the 
fubmiffion  and  agreement  1763,  KT*  ft  mu.  feme  of  the-pftr- 

which  lhall  be 


done  as  ffiortly  as  poffible. 

From  various  letters  from  Laach  Jan  Macgillivray  in  Caro¬ 
lina,  whom  Daniel  Clark  had  named  his  aclminiftrator,  and 
from  a  doequeted  accoinpt  betwixt  him  and  Alexander 
Clark ,  it  appeared,  that  the  whole  fum  which  Alexander  re¬ 
covered  from  his  brother’s  fucceffion,  amounted  only  to 
4048  /.  12  s.  yd.  Sterling.  From  this  fum  there  fell  to  be 
deduced  the  following  legacies,  viz.  2000  /.  to  Alexander 
himfelf,  300  /.  to  another  Alexander  Clark ,  father  of  the 
refpondent  Margaret,  and  200  /.  to  Margaret  herfelf.  Thefe 
amount  altogether  to  2 coo/.  Sterling ;  and  deducing  this 
from  the  fum  of  4048  /.  1  2  s.  y  d.  Sterling,  there  remained 
to  be  divided  among!!  the  neareft  of  kin  1  328  /.  12  s.  9  d. 
Sterling  :  And  it  was  therefore  evident,  that  when,  befides 
payment  of  her  fpecial  legacy,  ihe  received  payment  of 
643  /.  9  s.  10  d.  Sterling,  ffie  had  received  her  full  lhare  of 
the  fucceffion,  and  could  claim  nothing  further,  unlefs  llie 

could 
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could  inflruft,  that  Alexander  Chirk  intromitted  with  more 
than  the  fum  or  4048  /.  1  2  s.  yd.  Sterling. 

With  regard  to  the  conduct  of  Alexander  Clark  in  tin. 
nagement  of  this  fucceflion,  from  the  evidence  in  that  procefs, 
it  appears  in  a  very  different  light  from  that  in  which  it  has 
been  represented  by  tne  relpondents  >  anc|  it  do*^s  not  ap 
pear,  that  their  tlrong  allegations  with  regard  to  his 
fraud,  were  fupported  with  any  fatisfying  evidence.  On 
the  contrary,  his  own  account  of  his  condod,  and  ot  the 
amount  of  the  Carolina  fucceffion,  appeared  to  be  lo  well 
vouched  by  every  piece  of  evidence  in  procefs,  that  the  re- 
foondents  "were  obliged  to  confine  their  demand  to  an  in- 
£  decreet  for  thcS  third  of  toe  balance  of  the  foreihid 
(am  of  4048  l.  iz  s.  9  d.  Sterling ,  inftrudled  by  the  admi- 
niftrator’s  accompts,  after  deduction  therefrom  or  the  le 
veral  fpecial  legacies  above  mentioned,  amounting  the  laid 
third  with  the  filtered  as  dated  by  themfelves,  only  to  tne 
fum  ’of  620  /.  13  s.  4  d.  Sterling ;  reserving  to  them 
ft  ill  to  quarrel  the  teftament  of  Daniel  Clatk,  01  to  mlnuc 

farther  intromiffions  againll  Alexander . 

On  1  he  other  hand,  Alexander  Clark  infilled  to  be  allowed 
to  deduce  from  the  fum  to  be  divided  among  tne  neared 
of  kin,  the  expence  attending  the  recovery  of  the  iuc- 
celfton,  and  feme  gratification  for  lus  trouble,  and  lofs  of 
tint,  in  going  to  Carolina.  Of  this  date  the  late  Lord  Ju-  July, 
ft  ice  Cleuk  pronounced  an  interlocutor,  by  which  he  found  .  >• 
reffoudent  entitled  to  her  legacy  of  not,  . 
to  her  third  lhare  of  the  fum  of  4048  /.  12  9  -  Stern”f  > 

o„d  remitted  to  the  clerk  to  make  out  a  (late  or  the  ien 
tl  C's  to  that  amount,  and  of  all  the  various  deduc¬ 
es  infilled  lor  by  Alexander  Clark,  particularly,  thole  on 
account  of  his  expence  and  trouble  in  going  10  Ar  o  ma, 
and  employing  others  in  recovering  the  common  fund; 
bm  at  W  fame  time,  referving  to  Margaret  to  mftru.a  fur- 
,lie;  intromiffions,  anti  ah  objections  to  the 
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Immediately  after  the  date  of  this  interlocutor,  the  par¬ 
ties  entered  into  the  tranfadtion,  in  confequence  of  which, 
Alexander  Clark  granted  bond  to  the  refpondent  for  the  fum 
of  643/.  9  s.  10  d.  Sterling,  being  in  full  of  their  third 
lhare  of  the  balance  of  the  fums  intromitted  with  by  Alex 
under,  as  inftrudled  by  the  adminiftrator  s  accompts,  after 
deduction  of  the  fpecial  legacies  ;  and  alfo  in  full  of  a  fmall 
balance  of  20  /.  remaining  due  of  her  legacy,  together 
with  the  annualrents  due  on  both.  At  the  fame  time  the 
parties  fubmitted  to  the  determination  of  arbiters,  all 
claim  againft  Alexander  for  farther  intromiffions,  an\ 
ground  of  challenge  of  Daniel  s  teftament,  and  all  other 
queftions  with  regard  to  this  fucceffion,  as  well  as  Alex¬ 
ander  s  claims  for  his  expences  and  charges  in  recovering 
the  fubjedt,  to  the  amount  of  upwards  of  500  /.  Sterling , 
for  which  no  credit  was  taken  by  Alexander  in  ftriking  the 
above  balance  in  favours  of  the  refpondents  ;  fo  that  he 

flill  lies  out  of  thefe  expences. 

Your  Lordfhips  will  therefore  perceive,  that  by  this  tran- 

fuftion  the  refpondents  obtained  fecurity  for  every  lhilling 
of  their  lhare  of  Daniel' s  effects,  which  they  could  poilibly 
inftrucl  to  have  been  intromitted  with  by  Alexander  Clark ; 
while,  on  the  other  hand,  it  appears,  that  Alexander  has  never 
hitherto  been  allowed  a  farthing  for  the  expence  and  trouble  he 
was  at,  in  going  to  Carolina ,  and  recovering  the  fucceffion. 
How  little  foundation  the  refpondents  had  for  their  charge  of 
farther  intromiffions,  may  be  eafily  feen,  from  theii  taking 
no  ftep  whatever  in  the  fubmiffion,  nor  in  the  procefs  of 
compt  and  reckoning,  till  the  month  ol  Augujl  1760,  when 
they  again  wakened  that  procefs,  merely  for  the  purpofe  of 
founding  their  reduction  of  the  petitioner  s  conveyance  to 
Farr\  heritable  bond.  But  it  farther  merits  particular  at¬ 
tention,  that  foon  afer  the  date  of  the  interlocutor  ^  above 
mentioned,  both  parties  doers  wrote  a  joint  letter  to  the  ad- 
miniftrators  in  Carolina,  defiring  a  full  and  particular  (late 
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of  Daniel  Clark's  fucceffion  ;  and  a  foa  of  on*  ot 

of  kin  having  fince  gone  to  that  country  and  made  all 

nrouer  enquiries,  the  refpondents  difcovered,  that  they  had  lo 

little  foundation  for  inftru6ting  any  farther  mtromiflrons 

that  they  allowed  the  fubmiflion  to  expire,  even  a  a 
mat  tney  without  ever  having  offered 

prorogation  in  July  *7  >4, w»  .  >  •  £  Wheu 


prorogation  ni  1  /  3  •  ;*. 

L  m?ke  any.  further  cUim  or  *****  m  £ 


thev ^revived  this  procefs,  they  did  it  wheu  they  knew  Alt,- 

";i2  pra-ffi 

iTet'llTin  SS  £  SfrXP'  fES l 

,io,,  of  *  r"''"dc.d ‘a  Lr; X  lto,  produce  the  Left  docu¬ 
ment  or' «idf  ne’e  whatever  for  fuppomng  it  As  A«a- 

f  f  iiTSred  X^nStlon  ^STutU  remit.  The 

SS’Ordtf:,  of  «J  Hate  a^urted^  repmtenrat.on 

to  be  teen,  and  parneb  to  ^  ^  farther  intromilhons, 

SI*  the' refpondents  have  never" fince  moved  for  their  remit 
1  -  ,-k  or  taken  any  other  ftep  in  that  procefs 

W  From  "the  whk  ^hereLc  the  petitioner  a^hendstc 

to  be  clear,  that  by  *>tatn: mg  ^  h  f  u 

r>43  "  9  ,CI  1  ‘  .  9  -  |  uncle  which  lhe  can  pollibiy 
lhare  of  all  the  effefl.  ot  ^  by  AcxmJel  (Uric. 

mllruft  to  have  been  i  ,  j  t|nt  the  plea  of  the  re- 

And  if  fo,  the  either  of 

ipondents  is  at  an  en  ,  ->  >  ,  heritable  bond, 

the  draught  on  Han/on  and  Clark ,  orot  £a 

{lie  (1  .all  be  fully  paid  up. 


Aug.  9- 
1766. 


A  *■ 
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And  as  it  thus  appears,  that  by  the  agreement  17^3  the 
respondents  got  fecurity  for  all  they  could  then  claim  or 
demand  Irani  Alexander  Clark ,  the  meaning  and  intention 
or  parties  by  the  .after-tranfadlion  1764,  as  explained  by 
the  petitioner,  is  {Iron  el  v  confirmed  :  For  as  the  reibon- 
(cents  could  only  be  entitled  to  receive  full  payment  of 
their  debt,  it  would  naturally  follow,  that  upon  their  be¬ 
ing  fo  paid  from  one  fund,  they  fhould  difeharge  or  re- 
convey  all  claim  to  the  other.  Your  Lordfhips  have  ac¬ 
cordingly  been  fhown,  that  it  was  fo  originally  conditioned, 
by  their  acceptance  of  the  bond  and  afiignation  in  fecurity 
1  7  63  :  And  that  they  are  thereby  further  taken  bound  to  re¬ 
pay  to  Alexander  Clark  whatever  they  fhould  happen  to  recover 
or  the  fums  affigned  to  them  beyond  their  own  debt  of  643  /. 
9  x.  10  d.  as  appears  from  the  claufe  of  the  bond  and  affig- 
nation  already  above  recited.  Ln  the  terms,  therefore,  of  this 
condition  of  their  acceptance  of  the  bond  and  afiignation 
1  763,  and  agreeably  to  the  maxim \  frujlra  petis  quod  mox  es 
rcjhtuturus ,  the  petitioner  apprehends,  that  the  refpondents 
can  only  demand  a  preference  on  the  one  or  the  other 
fund,  in  fo  far  as  may  be  fufficient  for  paying  up  the  ba¬ 
lance  due  on  their  bond  ;  fince,  fuppofing  them  to  draw 
further,  they  would  be  inftantly  bound  to  repay  it.  It 
is  no  fufficient  anfwer  to  this,  that  the  refpondents  do 
now  pretend  that  they  can  prove  further  intromiffions  a- 
gainfc  Alexander  Clark ,  and  that  thereby  their  debt  againfl 
him  may  be  encreafed,  fo  as  to  cover  both  funds,  fince 
they  have  not  actually  proved  fuch  intromiffions,  but  on  the 
contrary,  the  procefs  againfl:  him  remains  in  the  very  fame 
flate  in  which  it  was  at  the  date  of  the  agreement  1763.  They 
at  that  time  refer ved  to  themfelves  to  prove  further  intromif- 
lions  againfl  him,  and  had  the  lame  profpecls  of  doing  fo  as 
they  now  have  And  yet,  independent  of  that,  your  Lord¬ 
fhips 


fhips  perceive  they  became  bound  torepeafto  him  whatever 
they  ihould  happen  to  recover  of  the  debts  affigned  to 
them  beyond  the  fum  of  643/.  9  j r.  10  d.  contained  in 
their  bond  ;  fo  that  there  is  no  better  reafon  now,  for 
not  giving  elFect  to  that  obligation,  than  there  was  at  that 
time. 


In  the  l aft  place,  the  petitioner  humbly  apprehends,  that 
if  we  fhould  fuppole  the  refpondents  to  have  prevailed  in 
the  reduction,  before  the  conteft  occurred  in  t  he  multi  [de- 
poinding.  he  mull  have  been  preferred  to  the  fum  in  the 
hands  of  Hanfon  and  Clark ,  becaufe  the  refpondents  had 
forfeited  any  right  which  they  had  in  confequence  of  their 
prior  draught,  by  counteracting  the  condition  upon  which 
alone  they  had  obtained  it.  By  the  fame  trail  faction  and 
agreement  they  received  the  bill,  and  in  exchange  for  it, 
agreed  to  difeharge  their  right  to  the  bond  ;  and  thev 
therefore  cannot  take  any  advantage  from  this  tranfadlion, 
unlefs  they  ldiall  firtml  ac  Jbncl  fubmit  to  the  condition  up¬ 
on  which  alone  they  received  that  advantage.  1  he  peti¬ 
tioner  is  ftruggling  to  obtain  payment  of  his  juft  debt  ; 
and  without  imitating  the  refpondents,  in  aiming  at  more, 
he  has  all  along  been  willing  to  refign  his  pretenfions  to 
either  of  thefe  funds,  upon  being  made  fecure  of  the  o- 
ther.  He  has  again  and  again  offered  the  refpondents 
their  choice;  and  he  here  again  declares,  that  if  they  fhal-l 
chufe  rather  to  take  the  heritable  bond,  he  is  willing  to 
allow  them  to  obtain  decreet  in  the  reduction  of  his  con¬ 
veyance,  if  thev  will  at  the  fame  time  confent  to  his  being 
preferred  to  the  fum  in  the  hands  of  Hanfon  and  Clark. 
The  refpondents  brought  their  procels  of  reduction  into 
court,  before  there  was  any  profpeeft  of  obtaining  payment 
of  the  bills  on  Hanfon  and  Clark  ;  and  it  is  therefore  hum¬ 
bly  fubmitted  to  your  Lordihips,  whether,  after  thus  ha¬ 
ving  made  their  election,  they  are  entitled  to  infift  upon 
their  preference  in  the  multiple-poinding. 

F  In 
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In  liis  petition,  Duncan  clnrk  has  fhown  many  reaforts 
why  the  proceffes  of  reduction  and  multiple-poinding 
Should  be  conjoined,  and  why  the  respondents  lhonld  not 
be  allowed  to  prevail  in  the  one,  without  at  the  fame  lame 
time  difeharging  their  right  to  the  other.  From  what  has 
been  farther  urged  in  thefe  replies,  it  is  hoped  your  Lord- 
fhips  will  now  clearly  perceive  the  very  unjtiftifiable  pur- 
pofes  for  which  the  respondents  have  commenced  and  car¬ 
ried  on  the  prefen t  litigation.  They  have  pretended  in 
the  r  anfvrers,  that  they  made  no  eppofition  whatever  to 
the  remitting  thefe  proceffes  to  the  fame  Ordinary  :  But  the 
minutes  of  court  bear  faith  to  the  contrary  ;  and  thefe  will 
ihow,  not  only  how  violently  they  ftruggled  to  keep  the 
ditf  'erent  proceffes  before  different  judges,  but  likewife  to 
keep  them  feparate  and  unmixed  before  the  fame  judge. 
The  petitioner  endeavoured,  by  bringing  them  all  before  one 
judge,  to  have  them  rightly  underlined,  and  fpeedily  de¬ 
termined  together,  while  the  refpondents  views  were,  by  keep¬ 
ing  them  feparate,  to  create  perplexity  and  confufion  ;  and 
by  that  means,  fraudulently  to  obtain  two  fubjebls,  when 
they  had  a  right  but  to  one.  The  intimate  and  infeparable 
connection  of  the  proceffes  is  clear  as  funltiine  ;  but  the 
refpondents  endeavoured,  by  confining  the  queftion,  in  the 
fir  ft  place,  to  the  multiple-poinding,  to  obtain  a  decreet  of 
preference  there,  and  to  referve  the  procefs  of  reduction  for 
an  after  litigation. 

With  refpeeft  to  the  refer vation  contained  in  the  Lord  Or¬ 
dinary’s  frit  interlocutor,  of  the  petitioner’s  defences  againft 
the  reduction,  and  to  infill  for  abfolvitor  therefrom,  your 
Lordihips  will  obferve,  that  it  is  qualified  with  the  condi¬ 
tion,  of  the  petitioner’s  fhowing  that  the  refpondents  had  no 
further  intereji  in  the  heritable  bond  ;  which  was  in  ef- 
£m51  laying  the  onus  probandi  upon  the  petitioner,  the  defen¬ 
der  in  that  procefs  ;  whereas  he  humbly  apprehends,  that 
he  was  entitled  to  infill  for  abfolvitor  from,  the  reduction, 

unlefs 
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unlefs  the  refpondents  could  fhow  that  they  had  an  interefl 
in  the  bond  :  He  therefore,  immediatly  after  the  date  of 
this  interlocutor,  in  rolled  the  the  procefs  of  redu&ion,  and  in¬ 
filled  to  be  affoilzied  therefrom,  unlefs  rhe  refpondents  would 
proceed  and  {how  they  had  an  intereil  to  inlid  m  it.  Bat  as 
the  caufe  then  lay  before  the  Lord  Ordinary  upon  a  reprefen- 
tation  and  anfwers,  his  Lordlhip  declined  to  giving  any  judg¬ 
ment  in  the  reduction  feparately  ;  fo  that  your  Lord  (hips  fee 
the  petitioner  could  not  get  the  refpondents  to  proceed  in 
their  reduction,  cither  conjoined  with  the  mutiple-poinding, 
or  feparate  from  it. 

The  petitioner  is  forry  that  thefe*  replies  have  drawn  out  to 
fo  great  a  length,  but  the  caufe  is  of  confequence  to  him; 
and  the  multiplicity  of  facts,  together  with  the  perplexity 
of  the  proceedings,  rendered  it  very  difficult  to  explain  them 

Ihortly.  .  ,  . 

The  petitioner  cannot  conclude,  without  complaining 

to  your  Lordfhips,  of  the  fevere  treatment  he  has  all  a- 
long  met  with  from  the  refpondents  ;  and  particular!} ,  m 
their  anfwers  to  his  petition.  He  is  there  reprefented  as 
combining  with  Alexander  Clark  in  various  mftances,  in  or¬ 
der  to  defraud  thefe  refpondents  ;  and  it  is  faid.that  as  the 
natural  confequence  of  fucli  unfair  dealings,  Alexander 
Clark  was  obliged  to  fly  to  the  hills  from  the  purlrnt  of  his 
creditors;  ancUhat  it  became  equally  neceflary  for  the  peti- 

tioner  to  retire  to  Holland .  # 

But  tiie  petitioner  has  now  fhown  by  written  documents 

in  procefs,  that  when  thefe  tranfadions  happened,  his  time 
of  life  was  fuch,  as  renders  it  highly  improbable,  at  ieal  , 
that  he  ffiould  be  capable  of  fucli  deep  laid  fehemes  ;  he 
has  fhown,  that  long  before  granting  the  draught  on  Han- 
jon  and  Clark  in  Ids  favour,  in  March  1765,  and  whic  ie 
'is  accufed  of  having  elicited  from  Alexander  (Jar,,  that  lit 
was  fettled  in  Holland,  and  was  not  at  that  time,  01  nice 
in  this  country  :  But  what  is  Bill  more  matciia  is,  t.iat  ie 
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hopes  your  Lordlhips  are  by  this  time  fatisfied,  that  no- 
t  iiing  improper  was  done  or  intended  on  the  part  of  the 
petitioner,  but  that  his  conduct,  throughout  the  whole  of 

thefc  trail  factions,  has  been  fair  and  unexceptionable. - 

And  with  refped  to  the  caufe  and  manner  of  his  Settlement 
in  Holland ,  in  dead  of  bearing  the  conftrudion  put  upon 
it  by  the  refpondents,  it  was  highly  to  the  petitioner’s 
honour;  for  it  appears  from  evidence  herewith  produced, 
that  from  a  good  opinion  of  his  integrity  and  capacity,  he 
was  invited  to  join  in  partnership  with  a  gentleman,  previ¬ 
ously  fettled  at  Rotterdam ,  and  was  in  condition  immedi¬ 
ately  upon  his  Settlement  there  to  advance  a  capital  of 
500  /.  Sterling ,  as  his  Share  of  the  Stock  in  trade,  befides 
continuing  the  bufinefs  formerly  carried  on  by  his  mother 
as  a  tobacconist  in  Invernefs ,  and  which  is  Still  carried  on 
by  her,  with  the  affiStance  of  others  of  her  children,  chief¬ 
ly,  by  means  of  the  petitioner,  as  he  has  the  principal  in¬ 
terest  in  it.  And  he  calls  upon  the  refpondents  to  Show 
any  the  fmalleSt  pretence  for  their  allegation  of  his  abfeon- 
ding  from  this  country  ;  or  to  Show,  that,  at  leaving  it,  he 
was  one  Shilling  indebted  to  any  one  in  it. 

In  thefe  circumstances  the  petitioner  hopes,  tliat  the  re¬ 
spondents  accufations  will  appear  to  your  LordShips  to  be 
highly  injurious ;  and  as  the  caufe  is  now  fully  before  you, 
he  humbly  expeds  an  adequate  reparation  ;  and  that  fo 
iar  from  his  being  fubjeded  to  expences,  the  refpondents 
will  be  found  liable  to  indemnify  him. 


hi  refpedl  r whereof  \  &c. 


ROBERT  CULLEN. 


Cor  v 


I."'.'  ''  ’-'.I 
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Copy  LETTER  from  the  Petitioner  to 
Mefirs.  Hanfon ,  Clark,  and  Company, 

Merchants  in  London. 

Inver  fiefs,  5th  September  1764. 
Wrotf  you  the  28th  ult.  from  Nairn,  acquainting  you, 

«  h  d  have  wrote  27th,  in  favour  of  Mr.  Clark  in  Ged- 
1  ia  t>  i  kv  our  friend  Mr.  Alexander  Clark  merchant 

Ikltfoi  fe  »r  ;  »  you  for  .Ire  f»m  Mr.  Clark  the,, 
here,  to  be  E»«l  ‘  S  >  hu„dred  alld  feven.y  fe«en 

H fourteen  fljlmgs,  and  one  penny  Smhng;  ami 
Pounds,  fourteen  1  b  >  w  Nainl  that  day,  m  or- 

leeways  wrote  you,  <  ^  your  account  to  that  a- 

der  to  receive  value  lo  g  -  fecurity  for  our 

mount,  nil  he  would  give  “‘AC  Ives  anted  this  let- 

CCI  to  fehevmm  Ion,  ZW  Fra- 
ter  m  his  ia\ 0111 ,  u  -nn  (.,»  t  wrote  you  for- 

Jcr,  who  ^  'nmt^und^  promifcd  to  come 

merly )  but  as  he  c  ■  ug  aU  thc  fatisfacdion  we  could 

here  yefterday,  am  g  him  twice  fince  1  was  ia 

defire,  in  fecuimg  ■  •  ,  jf  he  did  not  come  con- 

Nairn,  warning  lmn  of  his  d  of  that,  he 

formed  to  his  p  «>  -  j  ^  underfland,  does  not  at  all 

has  failed,  and  t.  j  defire  and  infill  that 

intend  to  ldeihiy  x  1  fecurity  to  you 

you’ll  have  no  dependence  on  o  there¬ 

for  this  money ,  or  accept  the •  dra^^  ^  ^ 

of,  unlefs  you  thmn  0.1c  _> ■  •  ^ nt  enough,  without  ha- 

t0/h,  per  his  own  bond,  is  fuh.ciem  enoi  g  , 

vmg  any  thing  to  do  with  our  of  going 

lm  tO-mOhOA  t)Ui  o  r*  y  pivc  nyyieli  the 

to  fettle  m  Hoi: aim,  upon  rn/  give  ) ou  Letter  light 

pleafure  of  feeing  you,  ant.  m-.  a  c  .  b  . 

into  the  affair.  Lam,  'Signea,)  Dun.  Clark. 

Alexander 


1 


* 

% 
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%  . 

Alexander  Clark  merchant  in  Invernefs,  to  Hanfon  Cl,  t 
and  company ,  Subjoined  to  the  prceeeding  ’  °  ^ 

The  above  letter  is  matter  of  faff  ■  and  if  ,w  ,  r 

^  w  ctf: 

did  not  deliver  proper  fecurity  to  him  *thc  Zi&Dun  °f 

am  yours,  6r.  ’  comP]iments,  6r.  and 

(Signed)  Alexander  Clark. 
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